CASES IN EQUITY 


THE SUPREME COURT 


NORTH CAROLINA, 


AT RALEIGH. 


AT JUNE TERM, 1851. 





SMITH M. CLAGON we. JAMES VEASEY. 


Equity will not enjoin a tenant for life from removing the property, or com- 
pel him to give secunty for its forthcoming, unless good ground be shewn 
that it is in danger of being removed beyond the jurisdiction of the Court. 


Appeal from an interlocutory order of the Court of Equi- 
ty of Washington County, at the Spring Term, 1851, his 
Honor Judge Dicx presiding. 


Heath, for the plaintiff. 
E. W. Jones, for the defendant. 





SUPREMF. COURT. 


Clagon * Veasey. 





Nasu, J. Benjamin Clagon, by will, bequeathed to his 
daughter Matilda Brown, during her life, two negroes, Tom 
and Hasty, with remainder over in case of her dying with- 
out leaving heirs. The plaintiff is the executor of the will, 
and files the billto protect the interest of those in remain. 
der, as the trust is of such a nature, as to require him to 
take care of their interest. The legatee, Matilda Brown, 
married the defendant Veasey, who took the slaves into 
possession; and the bill charges, “that the defendant hath 
offered to sell the slave Hasty and hath expressed a deter- 
mination or desire to have her carried out of the limits of 
this State, and hath used means and attempted to do so and 
to have the same done, thereby intending to convert the 
entire value of said slave tu his own use.” It charges, “that 
the defendant has endeavoured and is still endeavouring to 
sell Hasty to one John Pettijobn, and hath made applica- 
tion to one Simmons to carry said negro woman out of the 
limits of this State.” The bill prays that the defendant may 
be enjoined from removing said negroes or either of them 
out of the State, and from selling them or either of them 
with that intent: and further, that he enter into bond with 
sureties for their forthcoming, when his wife’s life estate 
falls in. Upon this bill a writ of injunction was issued to 
the defendant restraining him from removing or disposing of 
the woman Hasty, in fraud of the plaintiff’s rights, and 
particularly, from removing or causing her to be removed 
irom the State of North Carolina. 

The answer of the defendant states, that, when he mar- 
ried Matilda Brown, he found her in possession of the ne- 
groes, Tom and Hasty, and believed they were her absolute 
property: that, in consequence of a punishment, inflicted 
upon Hasty by he. mistress, for her insolence, she ranaway ; 
when his wife insisted he should sell her: that he accord- 
ingly applied to Joseph Rhodes to ascertain from a Mr. 
Simmons. ifhe would take her to Norfolk and sell her for 
him ; that there the matter dropt: that he never spoke to 
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Simmons upon the subject: that John C. Pettijohn applied 
to him to purchase Hasty, and offered him for her $500, 
which he refused at that time to take, and when he next 
saw Pettijohn, the latter told him he had seen the will of 
Benjamin Clogen, and that his title was but for life—upon 
which, he told him, if that was the case, he would not sell 
her, nor has he made any attempt to do so since; nor does 
he intend todo so. This occurred about a year before the 
bill was filed. 

Upon the coming in of the answer the injunction was 
continued to the hearing, and the defendant appealed to the 
Supreme Court. 

The answer is to us entirely satisfactory, that the defen- 
dant has no intention to sel] either of negroes, and that his 
attempts to do so were made when he honestly believed he 
had an absolute right to them. Equity will not enjoin a 
tenant for life from removing the property or compel him 
to give security for the forthcoming of it, unless good ground 
be shown, that it is in danger of being removed beyond the 
jurisdiction of the Court. 

The defendant had cause to complain of the interlocuto- 
ry order in this case, and it is reversed. 

This opinion will be certified to the Court of Equity of 
Washington County. 


Per Curiam. Ordered accordingly. 





SUPREME COURT. 


JAMES JONES AND OTHERS v. ALFRED W. SIMMONS, EX’OR, 


Aresidue of goods, which are given for life, with a remainder over, ought 
to be sold by the executor, and the interest on the amount of sales should 
be paid to the legatee for life, the principal being kept by the executor for 
the remainder men. 

When the property is delivered over to the tenant for life and by him wasted 
or consumed, the remainder men are entitled in Equity to recover its value 
either from the executor ef the original testator or from the executor of the 
tenant for life. 

The case of Smith v. Barham, 2 Dev. Eq. 420, eited and approved. 


Cause transmitted to the Supreme Court from the Court 
of Equity of Halifax County, by consent, at the Fall Term 


1850. 


B. F. Moore, for the plaintiff. 
Bragg and Simmons, for the defendant. 


Pearson, J. Martha Corlew, by her will, gave to the 
defendant's testatrix, subject to the payment of “debts, an 
estate for life in a tract of land,” and “all her other prop. 
erty, be it of what kind or nature soever, not herein after 
disposed of, and at her death to be equally divided” be- 
tween the children of Celia Jones. 

The executor delivered the property, consisting of furni- 
ture, farming utensils, stock, &c., to the defendant’s testa- 
trix, by whom it was consumed, disposed of, or worn out. 

The plaintiffs are the children of Celia Jones, and insist, 
that they are entitled to recover the value of the property 
at the time of its delivery to the defendant's testatrix, with 
interest from her death. 

The defendants insist, that they are only entitled to such 
articles as remained on hand at the death of his testatrix. 





JUNE TERM, 1851. 





Jones v. Simmons, 





A residue, which is given for life, with a remainder 
over, ought to be sold by the executor, and the interest on 
the amount of sales should be paid to the legatee for life, 
the principal being kept by the executor for the remainder 
men. This is settled ; Smith v Barham, 2 Dev. Eq. 420. 
The subject is there fully discussed, and it is. not necessary 
to elaborate it again. 

In this case, the executor, instead of converting the pro- 
perty into money, and holding the principal for the plaintiffs, 
delivered the property to the first taker, by whom it was 
consumed. The plaintiffs have a clear equity against the 
executor for compensation on account of this breach. of his 
duty ; and he is entitled, in a settlement with the represen- 
tative of the first taker, to be credited with the value of 
the property so consumed. For this, the case above cited 
is a direct authority. 

The plaintiffs, here, pass by the executor and call digect- 
ly upon the representative of the first taker. We see no 
objection to their doing so. It can make no difference, 
whether the plaintiffs work out their equity to have the 
principal of the fund through the executor, or apply for it 
directly to the representative of the first taker. It is the 
case of a stakeholder, whose duty it is to see that both par- 
ties receive the benefit, to which they are entitled, but who, 
in breach of his duty, allows one to receive the whole. It 
is a plain equity, that the latter should account for and 
make good to. the other what has been received, over and 
above his share or the proportion to which he was properly 
entitled. 

There must be a reference to ascertain the value of the 
property at the time it was delivered to the defendant’s tes. 
tatrix, and computing interest thereon from her death. 


Per Curiam. Decree accordingly. 





S¥PREME COURT. 


JAMES CAMERON ve. HENRY MASON & AL. 


A vendor, who has parted with his title to land, has uo equitable lien on the 
land for the purchase money. 
The case of Womble vy. Battle, 3 lre. Eq. 182 cited and approved. 


Cause transmitted by consent to the Supreme Court from 
the Court of Equity of Cumberland County, at the Spring 
Term 1851. 

In 1842 the plaintiff sold to the defendant Mason a piece 
of land in fee for $700, payable in three annual instalments, 
for which the purchaser gave his three promisory notes. 
In a few months afterwards the plaintiff Jet Mason into 
possession and made him a deed, and the latter then agreed 
to give new notes with sureties for the price in some short 
time. In December 1842. and March 1843, Mason made 
payments to the amount of nearly $200, on the first instal- 
ment. But he never gave new notes; and in May 1843 
he sold the premises to the other defendant and conveyed 
them to him. In July following this bill was filed, charg- 
ing the insolvency of Mason, and that McCormick was 
fully informed of the terms of the agreement between the 
plaintiff and Mason, and knew, at the time he purchased, 
that Mason had not paid the purchase money, nor given 
notes with sureties for it; and praying a declaration, that 
the plaintiff is entitled to a lien on the land in the hands of 
McCormick for the balance due to the plaintiff therefor, 
and for a decree, in default of payment by one of the de- 
fendants, to have the money raised out of the land and for 
general relief. 


Strange, for the plaintiff. 
IV. Winslow, for the defendant 
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Rurrix, C.J. It is not necessary to consider the an- 
swers, as, upon the authority of Womble v. Battle, 3 Ire. 
Eq. 182, the bill is insufficient upon its face, as far as it seeks 
to set up an equitable lien for the purchase money. This 
bill was filed before that decision ; but in that aspect it is 
fully answered by it The Counsel, however, contended, 
that there were circumstances to establish a pre-contract 
or collusion between the defendants, to the effect, that Ma- 
son should make the purchase for the purpose of conveying 
to McCormick at a less price, so that thereby McCormick 
might get the premises at an under value and the plaintiff 
defeated of a large part of the price by reason of Masons 
insolvency. But, without undertaking to determine the 
effect of such a state ot facts, if existing, the Court is obliged 
to say, that the supposed facts are not only not established 
by proof, but they are not sufficiently alleged in the bill 
to authorise a declaration of them, nor a decree on them. 


Per Curiam. . Bill dismissed with costs. 





SUPREME COURT. 


JOHN G. HARVEY & WIFE vs. WILLIAM R. SMITH & AL. 


A testatrix devised as follows: “1 give and bequeath to my brother J., the 
other half of my estate, in trust for the benefit, maintenance and support 
of my daughter A , provided she becume a widow and has not a sufficiency 
for her support, during her life, and, at the time o! her death ‘or should her 
situation require it) to be equally divided between the children of my daugh- 
ter Ann Steptoe, then alive, or their issue, and should either of them die 
without issue, then their part to be equally divided betweeu the survivors 


or their issue. 
Held, that, there being no direction for an accumulation, the profits, accruing 


during the coverwre of A , belong ta the next of kin of the testatrix. 


Cause transmitted to the Supreme Court from the Court 
of Equity of Halifax County, at the Spring Term, 1851. 

From the pleadings, the facts, so far as they relate to 
this bill, appeared to be these: 

Eliza Nelms, by her will, devised as follows: “ 2ndly, I 
give to my brother James W. Cotton, the following proper- 
ty in trust for the benefit, and support, and maintenance of 
my daughter Ann W.. Steptoe, during her life; at her death 
to be given to her children, then alive, or their issue, and 
should either of them die without issue, their part to be 
equally divided between the survivors on their issue.” 
(Here the property is described.) “Thirdly, I give and 
bequeath to my said brother James W. Cotton, the other 
half of my estate, in trust for the benefit, maintenance, and 
support of my daughter Adeline Harvey, provided she be- 
comes a widow, and has not a sufficiency for her support 
during her life, and at the time of her death (or should her 
situation require it,) to be equally divided between the 
children of my daughter Ann Steptoe, then alive, or their 
issue, and should either of them die without issue, then their 
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part to be equally divided between the survivors or their 

The bill which was filed by Adeline Harvey and her 
husband against the trustee, the executor of Eliza Nelms 
and Ann W. Steptoe and her children, claimed that the 
profits of the property devised in the third clause, accruing 
during the coverture of the said Adeline, were undisposed 
of, and should be divided by the trustee or executor, be- 
tween the next of kin of the said Eliza, who were the said 
Adeline and the defendant Ann W. Steptoe. The defend- 
ants, Ann and her children, insisted in their answer, that 
such profits would, at the death of Ann, go, in the same 
manner as the principal, to those of them who would be 
then entitled under the will to the principal. 


Bragg, for the piaintiff. 
B. F. Moore, for the defendant. 


Pearson, J. What disposition is made of the profits of 
this half of the estate, until Mrs. Harvey becomes a widow ? 
Is the fund to be increased by accumulation? Are the 
children of Mrs Steptoe, now living, to have the profits ? 
or are the profits undisposed of—‘“ casus omissus?” There 
is no direction for an accumulation, and noching from which 
it can be implied. The children of Mrs. Steptoe, who may 
be living at the death of Mrs. Harvey, are then to take the 
principal fund ; but there is nothing to show, that the child- 
ren, now living, are to take the profits. We are, therefore, 
forced to the conclusion, that the profits are undisposed of, 
and, of course, belong to the next of kin of the testatrix. 
It must be deciared to be the opinion of this Court, that 
the plaintiffs are entitled to one half of the said profits, until 
Mrs. Harvey becomes a widow or dies. 

It may be, that, if she “becomes @ widow and has not a 
sufficiency for her support,” she may be entitled to call for 
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all of the profits or the one half of the estate. That de- 
pends upon circumstances, and is not now before us. 


Per Curiam Decree accordingly. 


CHARLES L. ITINTON EXOR. de. v. ROBERT LEWIS AND AL. 


A testator bequeathed as follows: “ Thirdly, I desire that all the rest of my 
negroes may be divided into two equal parts, One half of said negroes I give 
and bequeath to my grand children,” A., B. and C., “ to be divided between 
them as follows,” viz: “ to be equally divided between” the said A., B. and 
C. “ Fourthly, should either of the said” A:, B. and C., “ die before ar- 
riving at the age of twenty one years, unmarried and wit!,out leaving a child 
or children, living at his or her death, I desire that the sare of the one so 
dying shall go and belong to the survivor or survivors of them, and should 
all” the said A., B.and C. “ die before arriving at the aze of twenty one 
years, unmarried and without levving a child or children or the issue of such 
living at the death of the survivor of them, I then leave the half of the ne- 
groes, hereby bequeathed to them, to such person or persons as may be my 
next of kin, according to the Statute of distributions.” A. attained the age 
of twenty and married, and then died in the lifetime of the teatator, leaving 
fo issue. 

Held, that the share bequeathed to A. did not survive to B. and C., but passed 
and went tothe next of kin of the testator. 

The case of Petway v. Powell, 2 Dev. and Bat. Eq. 30%, cited and wp- 
proved. 


Cause transmitted by consent to the Supreme Court from 
the Court of Equity of Wake County, at the Spring Term 
1851. 
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The facts of this case are thus stated in the pleadings. 
David Hinton departed this life in the year 1850, having 
first made and published his last will and testament, which 
was duly admitted to probate. In and by his said will he be- 
queaths and directs, among other things, as follows : “Third- 
ly ; I desire that all the residue of my negroes may be divi- 
ded into two equal parts, and in this division I wish my said 
negroes may be kept in families, as far as may be practicable. 
One half of said negroes I give and bequeath to my grand- 
children Jane Francis, Robert and John Lewis, to be divided 
between them as follows, viz: In the first place one thousand 
dollars worth of said negroes or more to be set apart tomy 
grand daughter Jane Francis Lewis, and after they shall be 
so set apart the remainder of said negroes to be equally 
divided between my said grand daughter Jane Francis, and 
my said grand sons Robert and John Lewis, it being my 
intention to give my said grand daughter Jane Francis 
one thousand dollars more in negroes, or more than my said 
grand-sons Robert and John Lewis, as she inherits ao part 
of her father’s lands. Fourthly, should either of my said 
grand children, Jane Francis, Robert or John die before 
arriving at the age of twenty one years, unmarried and 
without leaving a child or children living at his or her 
death, I desire that the share of the one so dying shall go 
and belong to the survivors or survivor of them, and should 
all my grand children die, before arriving at the age of 
twenty one years, unmarried and without leaving a child 
or children, or the issue of such, living at the death of the 
survivor of them, I then leave the half of the negroes here- 
by bequeathed to them, to such person or persons as may 
be my next of kin according to the statute of distribu- 
tions. 

Jane Francis, the legatee named, intermarried with —— 
Erwin, and died, in the lifetime of the testator, after arriving 
at the age of twenty one years, without leaving any child 


surviving her. 
31 
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This bill was filed by the executor of David Hinton, pray- 
ing the advice of the Court as to the proper construction of 


the will. And the question was, whether the legacy to 
Jane Frances became vested in the brothers, who survived 
her, or whether it was a lapsed legacy, so that the property 
bequeathed went to the next of kin of the said David Hin- 
ton. 


H. W. Miller, for the plaintiff. 
Saunders and Rogers, for the defendants. 


Pgarson, J. According to the English authorities, if a 
legacy be given to A. and B., they are joint tenants, and 
by the right of survivorship, if A. dies in the life time of 
the testator, B. takes the whole. But, if it be given to A. 
and B., to be equally divided between them, they are te- 
nants in cemmon, and there is no right of survivorship ; so 


that if A. dies in the life time of the testator, his is a lapsed 
legacy, and B. has only the one half. 

In this case, the testatrix directs a division between the 
legatees, Jane, Robert and John Lewis, as tenants in com- 
mon, and he adds a provision for survivorship. This sur- 
vivorship, however, is not absolute and unqualified, but is 
to take place only in the event, that one of the three dies 
before arriving at the age of twenty one, unmarried and 
without a child living at the time of his or her death. 

If Jane had survived the testator, her brothers, Robert 
and John, would not have been entitled to her share ; be- 
cause she had arrived at the age of twenty one, which 
event excluded the right of survivorship, as provided: for in 
the will. Allow to them the same right of survivorship, so 
as to prevent a lapse of the legacy intended for Jane, she 
having died in the life time of the testator, they can take 
nothing under that right, because it was only to have effect 
in the event of her dying before arriving at the age of 
twenty one, which event did not occur ; and, therefore, 
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the survivorship, provided for in the will, did not arise, and 
the part intended for her is consequently undisposed of, and 
passes under the residuary clause—one third to Charles L. 
Hinton, one third to Robert and John Lewis, representing 
their mother ; and the other third to the children of Mrs. 
Miller. 

It is not necessary to advert to the faet, that Jane net 
only arrived at the age of twenty one, but married; which 
is another circumstance to exclude survivorship; nor to. 
the fact, that, in the division, she was to have one thousand: 
dollars more than her brothers. This has no bearing on 
the question of survivorship. 

Our attention was called in the argument to the case ot 
Petway v Powell, 2 Dev. and Bat. Eq., 308. There, the 
legacy was given to the children of A.—two would answer 
this general deseription as well as three, and the death of 
one in the life time of the testator would make no difference. 
The case has no bearing on our question. Ef a legacy be 
given to “the three children of A.,” or “to Jane, Robert 
and John Lewis, my grandchildren,” the individuals are 
identified and “selected out,” so that they take as individ. 
uals, and not as a class. 

It may be, that, if the testator had foreseen this result, he 
would have provided for it. All that we can do is, to con- 
strue the will according to the legal import of the words: 
used. : 


Per Curiam. Decree accordingly. 





SUPREME 6GOURT.. 


JOBEBPA P. TIMBERLAKE AND OTHERS es. SAMUEL HARRIS 
§ AL. 


A testator by h'e will gave and bequeathed “ to the heirs of S.G.six hundied 
dollars.” In another clause of his will he gave to A. and B., “sons of W . 
five hundred dollars each,” and, in another clause, tothe seven children of 
G. T. two hundred dollars each.” S. G. is still living. 

Held, that the bequest “to the heirs” of T. G. was void for vagueness and 
uncertainty. 


Cause removed to the Supreme Court, by consent of the 
parties, from the Court of Equity of Franklin County, at 
the Fall Term 1850. 

Drury Jones died in January 1847, having made his last 
will and testament, which was duly admitted to probate.— 
The only clauses of the will, material in this suit, were the 
following: Ist., I give and bequeath to Julius Sidney and 
Algernon Joyner, sons of William H. Joyner, five hundred 
dollars each, &c.” “3rd, 1 give and bequeath to Sarah 
Ann Baker, daughter of Kemp, two hundred dollars. 4th, 
I give and bequeath to William Jones, son of Benjamin, two 
hundred dollars. 7th, I give and bequeath to the seven 
children of Julius Timberlake dec., two hundred dollars 
each. 13th, I give and bequeath to the heirs of Samuel 
Jones six hundred dollars.” 

The question submitted by the pleadings in this case, was 
whether the bequest fo the heirs of Samuel Jones was or 
was not valid. 


Busbee, for the plaintiff. 
B. F. Moore, for the defendant. 


Pearson, J. The will of Drury Jones has this clause: 
“Ttem 13: I give and bequeath to the heirs of Samuel 
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Jones, six hundred dollars.” Samuel Jones is living, and, 
of course, has no heirs—*“ nemo est heares viventis ;” and 
the question is, what did the testator mean? 

He says: “Item 1: I give to Julius and Algernon Joi- 
ner, sons of William H. Joiner, five hundred dollars each ;” 
and in “item 7, I give to the seven children of Julius Tim- 
berlake, dec’d, two hundred dollars each.” 

The general. rule is, that a will or other writing cannot - 
be added to, varied, or explained by parol evidence, but 
must speak for itself: \n fitting the description to the per- 
son or thing, of course parol evidence must be resorted to; 
as, if a deed says, “beginning at a black oak and running 
thence, &c.,” what black oak, must be determined by parol 
evidence. So, if a will says, “] give to my nephew John,” 
what individual was meant, must be determined by parol 
evidence ; or “I give my white horse,’ what horse was 
meant, must be determined in the same way. So, if a tes- 
tator says, I give to the “captain,” who was meant by this 
soubriquet or nick-name must be ascertained by proving, 
that he was in the habit of calling a certain person “cap. 
tain.” 

In our case, the difficulty is not in fitting the description 
to the person or thing, but in ascertaining what the de. 
scription means. What did he mean by the heirs of Sam- 
uel Jones? ‘Taken literally, Samuel Jones had no heirs, 
because he was alive. Admitting it to be competent to 
prove, by way of explanation, that the testator knew, that 
Samuel Jones was alive, can any one say, what he meant 
by “the heirs of Samuel Jones ?” In speaking of the Tim. . 
berlakes, he says, “the children of Julius Timberlake dec’d,” 
and in speaking of the Joiners, he says, ‘-the sons of Wil- 
liam H. Joiner.” We caunot suppose, that by the words, 
“heirs of Samuel Jones,” he meant the children of Jones ; 
for, ifso, why did he not say “children,” as he had done 
in reference to the Timberlakes. He must have had some 
reason for varving the expression. At all events, we are 
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not at liberty to depart from the proper meaning of the 
word “heirs,” and give to it the same meaning as to the 
word “children,” which the testator had just before used. 

It may be, he meant by the word “heirs,” to include the 
children and grandchildren, or the descendants of Samuel 
Jones. We cannot say—and are obliged to declare, that 
we are unable to say, what the testator meant; and the 
legacy is void for vagueness and uncertainty. 

The will must be construed as if item 13 were stricken 
out. There is no other difficulty suggested. 


Per Curiam. Decree accordingly. 


JOHN L. KITCHEN ws. ALEXANDER HERRING & AL. 


When, in a contract for the conveyance of land, the land is described as “ ly- 
ing on the South west side of Black River, adjoining the lands of Willies 
Hofford and Martial.” Held, that the description was sufficiently certain 
to entitle the bargainee to a specific performance of the contract. 

Though it appears that the land contracted for is chiefty valuable on account of 
the timber, yet Equity will decree a specific performance. 

The principle of specific performance is adopicd, not becauye the land is fertile 
of rich in minerals, or valuable for timber, but because it is land—a favorite 
and favored subject in England, and in every country of Anglo-Saxon origin. 

The case of Williams v. Howard, 3 Mur. |, cited and approved. 


Cause transmitted to the Supreme Court from the Court 
of Equity of New Hanover County, at the Spring Term 


1850. 


W. Winslow, for the plaintiff. 
Strange, for the defendant. 
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Pearson, J. In December 1846, the defendant, Herring, 
executed acontract in writing in these words, “ Rec’d. of 
John L. Kitchen payment in full for a certain tract of land 
lying on the South west side of Black Rive:, adjoining the 
lands of William Haffland and Martial, for which I am to 
give him a good deed &c.” The defendant Pridgen wrote 
the contract and is a subscribing witness. The plaintiff 
was put into possession in March 1847. Pridgen united 
with him ; and the other defendant, Musgrove, under a con- 
tract with Pridgen, with a large number of hands, com- 
menced cutting down the timber, which constitutes the 
chief value of the land. Pridgen was the surety of the 
plaintiff, to a note of $325, given payable at three months 
for the price of the land. In January, Herring executed a 
deed for the land to Pridgen, and under this title the plain- 
tiff was turned out of possession. 

The prayer of the Bill is for a specific performance, for 
an account of the profits and for au injunction. After the 
Bill was filed, an arrangement was made, by which Mus- 
grove continued his operations in getting timber, and agreed 
to account with the successful party. The defendants, 
Herring and Pridgen, allege, that the note was to bear in- 
terest from the date, and this clause was omitted by mis- 
take ; and that there was an entire mistake in drawing the 
contract, for that the title was to be made to Pridgen, and 
not to the plaintiff. They further allege, that the contract 
was rescinded by mutual consent. These allegations are 
not sustained by the proof. In regard to the interest—the 
plaintiff, at the time he tendered the amount of the 
note and demanded a deed, offered to pay interest for 
the three months, but there is not such an admission of 
his abligation to pay the interest, as will justify a departure 
from the terms of the note. The offer was obviously made 
to avoid litigation, to buy his peace, and there is no proof 
of a mistake. 
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The defendant's Counsel insisted, that the contract was 
void, because of its vagueness and uncertainty. This po- 
sition is untenable. The description is sufficiently certain 
to identify the land—*“that is certain which can be made 
certain,” and for this purpose an enquiry would be ordered 
if necessary. But the parties seem to have had no difficul- 
ty ia this respect ; for, it is admitted, that the tract of land 
which was the subject of the contract, has been conveyed 
by deed to Pridgen, and in that way its identity is establish- 
ed. The description in this contract is similar to that 
constantly made by constables in levies upon land, from 
which sheriffs have no difficulty as to what land to sell, 
and how to make the deeds. ; 

It was further insisted, that, as it appears by the plain- 
tiff’s own showing, that “ the land is chiefly valuable on ac- 
count of the timber,” this case does not come within the 
principle, on which a specific performance is decreed. 

The position is new, and the Counsel admitted, that there 
was no authority te sustain it, but he contended with ear- 
nestness, that it was so fully sustained by “ the reason of 
the thing,” as to justify a departure from a well settled rule 
of this Court, under the maxim, cessante ratione cessat ler. 

The argument failed wholly to prove, that “the reason 
of the thing” called for an exception. The principle in re- 
gard to land was adopted, not because it was fertile or rich 
in minerals, or valuable for timber, but simply because it 
was /and—a favorite and favored su 
‘every country of Anglo Saxon origin, Our constitution 
gives to land pre-eminence over every other species of 
property ; and our law, whether administered in Courts of 
law or of equity, gives to it the same preference. Land, 
whether rich or poor, cannot be taken tu pay debts until 
the personal property is exhausted. Contracts concerning 
land must be in writing. Land must be sold at the Court 
House, must be conveyed by deeds duly registered, and 
other instances “ too tedious to mention.” The principle 
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ence to its quality or quantity. T is assumed as 
to slaves, Williams vy Howard, 3 Murph. 74, while in re- 
gard to other property, less favored, a specific performance 
will not be decreed, unless there be peculiar circumstances ‘ 
for, if with the money, an article of the same description | 
can be bought in market—corn, cotton, &c., the remedy > 
at law is adequate. 
There must be a decree for the plaintiff with costs. D 


Psa Curiam. Decree accordingly. 


CYPRIAN CROSS & AL. v. WILLIAM PF. CAMP. 


Although, in general, a tenant for life of slaves is entitled to the possession of 
them, yet itis a settled rule ofthe Court not to allow them to be somavde 


beyond the jurisdiction of the State. 
Hence when a tenant for life, of slaves, living here, threatens te carry them 


away or to sel! them to another with a view to their removal, a Court of 
Equity will lay him under injunction and bonds not tv zemove them and to 


have them forth-coming. 


Cause transmitted to the Supreme Court from the Court 
of Equity of Northampton County, at the Fall Term 
1850. 

Lucy C. Rives, late of Northampton, by her will gave 
certain real estate, and also her negroes and every other 
kind and description of property owned by her to her two 
infant daughters Sarah Rives and Mary Rives for their 
lives respectively, - the followmg limitations: That if 
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one of them should die without leaving a child surviving 
her, the whole property shall vest in and go to the survivor 
of the two daughters: and if they or either of them should 
marry and have issue, then the said share of the property 
given to the mother shall go to such child or children as 
she may leave living at her death: and that if one of 
the daughters should die leaving a child or children and 
the other daughter shall afterwards die, leaving no child 
surviving her, then the whole property shall vest in and go 
to such surviving child or children of the daughter first 
dying, as shall be also living at the death of the second 
daughter without issue as aforesaid: and if both of the 
daughters should die without leaving a child surviving, that 
then the whole property shall go to two brothers of the 
testater, Lucius Turner and Cassander Turner, and her 
sister, Martha Turner. 

The testator left several slaves and other personal estate: 
and the executor assented to the legacies and delivered the 
slaves to one Peebles, the guardian of the two daughters of 
the testatrix and also paid over to him the sum of $2836, 
as alleged, as the proceeds of the other personal property 
and the profits of the estate. 

During the year 1850, the daughter Sarah, who is still 
an infant, intermarried with William F. Camp, who is an 
inhabitant of Tennessee ; and soon afterwards and while 
the negroes were hired out, Camp filed a petition in the 
‘County Court in the name of himself and his wife against 
her sister Mary and the guardian to have partition of the 
slaves and payment of one half the money, with the avowed 
intention of returning to his place of residence in Tennessee 
and carrying the slaves with him. 

Lucius Turner and Cassander Turner reside out of this 
State, and in December 1850 Mary Rives, by her guardian 
Peebles, and Martha the sister and her husband Cyprian 
Cross, filed this bill, praying that the rights of the persons 
interested in the funds may be secured, and particularly that 
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the defendant may be restrained from removing his wife’s 
share of the negroes out of this State and be compelled to 
give security not to remove them and to produce them 
when required by the Court from time to time, and for 
general relief. 

The answer insists on the right of the husband to receive 
the money belonging to his wife, and also upon his right to 
remove the slaves to Tennessee, where he resides. He 
states, that he has no intention to sell them or any them or 
otherwise to part from them, and that his sole purpose in 
removing them is to have the fuller enjoyment of their pro- 
fits, by employing them in his own service. 


B. F. Moore, for the plaintiff. 
Bragg, for the defendant. 


Rurrin, C.J. The tenant for life of a residue or of a 
sum of money can have the interest only ; for, in effect, he 
is the donee of an annuity measured by the interest. The 
solvency of one in the best credit now is so uncertain as to 
any future time, especially through his life time, as not to 
authorize his having in his hands, or his own credit, money 
which must go over to others at his death. The executor, 
therefore, ought not to have paid the money part of the 
estate to the daughter’s guardian, but ought to have requir- 
ed it to be invested under the direction of the Court for 
the benefit of all who may be entitled from time to time. 
As the whole fund happens in this case to be together in 
the hands of a person, who was the guardian of both of the 
daughters, it can now be brought in, so that it may be in- 
vested in State bonds or otherwise effectually secured. Of 
course, this is the rule in reference to the original capital 
only : for such part of the fund in the hands of the guardian 
as arose from suits, hires or interest of money, accrued 
since the death of the testatrix, belongs absolutely to the 
two daughters: being in substance what was given to 
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them. In taking the accounts, therefore, the capital and 
such profits must be distinguished. 

It is not precisely the same with respect to slaves. They 
have always been delivered to the legatee for life: because 
the right in remainder is not defeated, nor necessarily en- 
dangered by his insolvency, as the specific thing goes over. 
But although the tenant for life be thus entitled to the slaves 
specifically, it is the settled rule of the Court not to allow 
them to be removed beyond the jurisdiction. It can hardly 
be, that remaindermen and especially remote contingent re- 
maindermen should not have the value of their interests 
materially affected by carrying the slaves to remote places, 
when it must be highly inconvenient and expensive to fol- 
low, indentify, and reclaim them. It would put it in the 
power of the present holders to bafile those claiming after 
them, and reduce the value of their property in the slaves 
to almost nothing. Hence, when a tenant living here, has 
threatened to carry away slaves or to seil them to another . 
with the view their removal, he has always been laid under 
an injunction and bonds not to remove them and to have 
them forthcoming. There is in this case, indeed, no par- 
ticular evil purpose in the defendant in the removal he in- 
tended, as we must take it from the answer, that his object 
is solely his own rightful enjoyment without any design to 
injure those entitled after him. Yet the Court must act 
upon general principles; and we cannot tell how far cred- 
itors of the husband in Tennessee might lay hold of those 
slaves, and thereby the whole of them, at some future time, 
be scattered into different places and hands, from which the 
remaindermen might find it almost impossible to regain the 
possession or recover the value. The case, is therefore, 
one in which the plaintiffs are entitled to an injunction, and 
also to. have a receiver appointed to take the custody of 
the slaves and hire them out, paying the hires to the person 
entitled for the time being, unless the defendant will enter 
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into proper bonds not to remove the slaves from this State 
and to produce them as may be required by the Court. 


Per Curiam. Decree accordingly. 


ABSALOM B. DALTON v. CHRISTIAN DALTON & AL. 


When a widow has dower assigned to her ina tract of land, the reversion of 
which is divided among several different reversioners, she has in general 
a discretionary right to get wood for repairs, fire wood &c , from what part 
of the land she pleases. But it seems, that, in an extreme case, where the 
widow acts out of mere caprice and partiality, with a view to favor one at 
the expense of the other, a Court of Equity might be indaced to inter- 
° 


fere. 
Cause transmitted to the Supreme Court by consent, 
from the Court of Equity of Stokes County, at the Fall 


Term 1851. 


No counsel for the plaintiff. 
J. T. Morehead, for the defendants. 


Pearson, J. David Dalton died seised of some valuable 
tracts of land. A paper, purporting to be his will, was _of- 
fered for probate, but, upon an agreement between his widow 
and children, no evidence was offered in support of it, and 
it was found by the verdict of a jury not to be his will.— 
The dower of the widow was then assigned, and the land 
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was divided among'the heirs-at law. The dower covered 
a part of the land assigned to the plaintiff and also a part 
of the lot assigned to Thomas H. P. Dalton. The dower 
includes the dwelling house and also a valuable mill, both 
of which were situated on the land, in which Thomas H. 
P. Dalton had the reversion. The mill and dwelling being 
out of repair, the widow, who is one of the defendants, 
caused timber to be cut on the plaintiff's lot for the purpose 
of repairing. and did not get any of the timber required for 
the repairs, (although a great deal was necessary.) off of the 
land of Thomas H_ P. Dalton. 

The bill charges, that the land of Thomas I. P. Dalton 
lay as covenient for the purpose of getting the timber as 
the land of the plaintiff, and was equaily as well timbered ; 
and that his mother, the widow, who is one of the defen- 
dants, by the aid and assistance of the other defendant, 
David N. Dalton, procured all the timber necessary for the 
repairs to be cut off of his land, intending thereby to throw 
the whole burthen on him, and from mere caprice and par- 
tiaiity to case and favor his brother Thomas H. P. Dalton, 
upon whose land the mill and house were situated, and who 
would ultimately have the benefit of the repairs. The bill 
further alleges, that the defendant threatens to cut all of the 
timber off of his land and to make sale thereof; and the 
prayer is for an injunction to stay waste and on account of 
the timber already cut. 

The defendant, Christian Dalton, admits, that she got all 
of the timber necessary for the repairs of the mill and house 
off of the land, in which the plaintiff owns the reversion 
after her dower estate ; and she avows the intention to get 
as much timber and wood as she may see proper, off of the 
plaintiff’s land, and sell the same, resting her claim upon her 
right as tenant in dower, and more particularly under the 
agreement entered into for the compromise in relation to 
the will of her husband. She says, however, that she has 
not as yet taken more timber and wood than were required 
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for necessary repairs, fire wood, fencing anj other planta- 
tion purposes. 

The other defendant, David N. Dalton, disavows all in- 
terest in the controversy, and says, he was living with his 
mother and acted merely as her agent and superintendent. 

There is no ground whatever for the right asserted by 
the defendant, Christiana, as derived under the agreement 
of compromise. The agreement simply provides, that the 
dower shall be assigned, as in case of intestacy, with the 
additional provision, that she shall have an esiate for the 
term of seven years in the lands assigned, notwithstanding 
her death before the expiration of that time. In conse- 
quence, however, of the assertion of this right and the 
avowal of her intention to cut as much timber and wood 
as she sees proper, the plaintiff is entitled to have the in- 
junction made perpetual against the commission of waste 
and the cutting of any more timber and wood than may be 
required for necessary repairs, for fire wood, fencing, and 
other purposes of the plantativun. 

Upon the other question, arising out of the right as te- 
nant in dower, there is more difficulty. She certainly has 
a right to get timber and wood for the purposes above sta- 
ted, and, except under peculiar circumstances, from what 
part of the land she will get it is a matter left to her discre- 
tion, unless the act amounts to waste, because of the excess 
in quantity, or of the timber, (as if shade trees or fruit 
trees are about to be destroyed.) How far this Court will 
interfere to control her in the exercise of a legal right, (no 
waste being alleged) is a grave question. It will seldom arise, 
where the reversion belongs to one person, or where the 
lands have not been divided among the heirs; but where 
there has been a division and the dower happens to cover 
land belonging to two of the heirs, the question may fre- 
quently be presented; and it may become necessary to de- 
cide whether the widow will be lett in free exercise of her 
legal right, and the reversioner, upon whom the burthen is 
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thrown, be left to his remedy against the other for contribu- 
tion, or whether the Court will, at his instance, interfere 
and restrain the widow. The appiication of the principle 
would certainly be attended with much practical inconve- 
nience. Suppose, for instance, it is alleged, that the wid- 
ow cultivates a field, in which one child has the reversion, 
so as to improve it by putting all the manure from the 
stock yard on it, &c., while she cultivates a field, in which 
another child has the reversion, so as to exhaust it, but still 
not amounting to waste; or suppose she gets all the fire 
wood and rails from the land of one, while the land of the 
other is equally convenient--minute questions may thus 
be presented very difficult to decide. 

We are inclined to the opinion, that, in an ertreme case, 
where the widow acts out of mere caprice and partiality, 
with a view to favour one at the expense of the other, this 
Court might be induced to interfere. We do not feel called 
on in this case to decide the question, because the bill was 
filed principally to stay waste, under an apprehension, grow- 
ing cui of the assertion of right on the part of the defen- 
dant and the threats made by her, which are all referable 
to her supposed right under the agreement of compromise, 
and because there is no evidence, that she has in fact taken 
more timber and wood than she had a right to take for the 
purposes above stated, or that she has in fact as yet acted 
out of mere caprice aud favoritism, except so far as she was 
influenced by her supposed right under the agreement.— 
How she will be disposed to act under the right, to which 
she is entitled as a mere tenant in dower, is not known. 

The bill must be dismissed as to the defendant, David N. 
Dalton, with costs. The injunction against waste must be 
made perpetual, and the defendant Christiana must pay the 


costs of the plaintiff. 


Per Curiam Decree accordingly. 





JUNE TERN, 1851. 


ALFXANDER TAYLOR & AL. EX’ORS. os. THE AMERICAN 
BIBLE SOCIETY & AL. 


A testatrix, by her will, devised as follows: “ I.desire that, at my deceare, 
after my just debts are paid, my property may be divided as follows, “‘ To 
the Bible Society, Education, Colonization aud Home Missionary Societies» 
each five hundred dollars.” It was admitted by the claimants of the re- 
spective legacies,that the Bible and‘Colonization Societies were not described 
by their proper corporate names, though they were well known and usually 
called by the names used in the description—and so also as to the two other 
Societies. 

Held, by the Court, that the descriptions not being correct on the face of the 
will, 80 as to designate with certainty who were the objects of her bounty, 
the legacies are void for uncertainty in the description of the persons, who 
were to take. 

In the same will is the following clause: “ As to my slaves, if I could any 
way effect it, I would emancipate them. I do not wish to entail slavery 
uponthem, G. P. has been promised if I ever sold him, to let him have a 
chance to buy himself. If this can be done, I desire it may, by his paying 
my estate one hundred dollars.” Held, that by this clause there is no direc- 
tion for the emancipation of any of them. 

The caseof Bridges v. Pleasants, 4 Ire. Eq. 30, Barnes v. Simmons, 5 Ire , 


Eq. 392 cited and approved. 


Cause transmitted to the Supreme Court from the Court 
of Equity of Craven County, at the Spring Term 1851. 


J. W. Bryan, for the plaintiff, 
J. H. Bryan, for the next of kin. 
Tredell, for the Societies. 


Nasu, J. Mrs. Hollister, by her last will and testament, 
devises as follows: “I desire that at my decease, after my 
just debts are paid, my property may be divided in the fol- 
lowing manner—to the Bible Society, Education, Coloniza- 


tion and Home Missionary Societies, each five hundred 
33 
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dollars.” In a subsequent clause is the following bequest, 
“as to my slaves, if I could any way effect it, I would 
emancipate them. I do not wish to entail slavery upon 
them. George Physioc has been promised, if I ever sell 
him, to let him have a chance to buy himself; if this can be 

done I desire it may by his paying my estate a hundred 
dollars.’ The plaintiffs are the executors of the will, and 
the bill is filed to obtain trom the Court an exposition of the 
two items above set forth, as to the parties meant in the 
first clause, and the effect of the last. The American Bible 
Society, the Trustees of the Board of Education of the 
Presbyterian Church in the United States of America, the 
American Colonization Society, the Trustees of the Board 
of Missions of the General Assembly of the Presbyterian 
Church in the United States of America,and the legatees of 
Mrs. Hollister are made defendauts. The answer of the “A- 
american Bible Society” avers, that, by that name, the Socie- 
ty was incorporated by the Legislature of the State of New 
York in 1841, but that it is familiarly known by the name of 
“the Bible Society” to distinguish it from the numerous au- 
xiliary Societies, which have been formed in the several 
States, and different neighborhoods. They aver, that no 
Bible Society, other than auxiliaries of the American Bible 
Society, has been incorporated in North Carolina or existed 
in that State before the death of the Testatrix; and that 
no other Bible Society is commonly known under that 
name, but the American Bible Society. They charge, that 
the testatrix, by her donation to the Bible Society, meant 
the American Bible Society. The answer of the Trustees 
of the Board of Education of the Presbyterian Church in 
the United States of America states, that they were duly 

incorporated by that name in the State of Pennsylvania ; but 

that, among the members of the Presbyterian Church, of 
whom the testatrix was one, it is commonly known and 

spoken of, as the Education Society : and that the object of 
the testatrix’s bounty was their incorporated Society— 
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They aver, that there is no other Education Society sub- 
ject to the control of the General Assembly of the Presby- 
terian Church of the United States of America, but the one 
they represent. The answer of “the Trustees of the Board 
of Missions of the General Assembly of the Presbyterian 
Church in the United States of America” sets forth, that 
that the Society is incorporated by that name, but that, 
among the members of the Presbyterian Church, they are- 
known by the name of the Presbyterian Home Missionary 
Society and so frequently designated ; and that the testatrix 
was a member of the Presbyterian Church, and she meant 
her donation for their Society.” The answer of “the 9A- 
merican Colonization Society” states, that the Society is 
an incorporate body under that style and title; but that it 
is familiar!y known as and called the Colonization S ociety, 
and is rarely spoken of as “the American Colonization 
Society :” That no other Colonization Society is known 
and spoken of under that name, but the American Coloni- 
zation Society ; and that the latter Society was the object 
of the testatrix’s bounty. The other answers admit, that 
the testatrix was a member of the Presbyterian Church, 
well acquainted with its various societies; but deny, that 
there is any emancipation of any of her slaves, and sub- 
mit to such decree as the Court may make. 


The cause is set for hearing on the bill, and answers: 


Where a cause is to be heard in Equity upon the bilP 
and answers, the latter, when responsive to the former, are 
to be taken astrue. The answers of the different societies. 
set forth their several legitimate titles, or the titles by 
which they are incorporated, and under which they are at 
liberty to sue and be sued, to receive and to hold property 
either real or personal. They admit, that they are not 
properly described in the will of Mrs. Hollister, but aver, 
that, in the several legacies given to the respective socie- 
ties, the soeieties they represent were meant. Let it be 
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supposed, then, that the testatrix in her donation to the 
“ Bible Society,” meant “The American Bible Society,” 
in her donation to “ The Education Society,” meant “ The 
Trustees of the Board of Education of the Presbyterian 
Church in the United States of Anterica,” that in her do- 
nation to “ The Colonization Society,” she meant “ The 
American Colonization Society,” and in her donation to 
the “ Home Missionary Society,” she intended “ The Trus- 
tees of the Board of Missions of the General Assembly of 
the Presbyterian Church in the United States of America.” 
Still the difficulty remains, does enough appear on the face 
of the will to authorize the Court to give such effect to the 
legacies? If permitted to express an individual opinion, | 
have no doubt such was the intention of the testatrix, but 
at the same time, I admit, I look in vain to the will, for ev- 
idence of such fact. The principles, which must govern 
the case, are fully stated and discussed in the cases of 
Bridges and Pleasants, 4 Ire. Eq. 30, and Barnes v Sim. 
mons, 5 Ire. Eq. 392. The first was upon the will of Ste- 
phen Justice, wherein he devised as follows: “ After my 
will is complied with, after the above directions, it is my 
will, that $1000, if there be so much remaining, be applied 
to foreign missions and to the poor saints.” The answer 
states, that the testator was a pious and zealous member of 
the Baptist Church, and “that by the term, poor saints, 
the testator meant his christian brethren, who might be in 
needy circumstances, and that the terms, “ home missions 
and foreign missions,” apply to the efforts of the Baptist 
Church, to extend the knowledge of christianity in foreign 
lands and in ourown country. The cause was heard upon 
bill and answer. The Court say, it is a perfectly well known 
principle of law, that a Court cannot go out of a will to 
construe it. The paper must tell us the testator’s meaning, 
or wecan never findit out. The Court further held, that, as 
the doctrine of cy. pres. doesnothave any existence in this 
country, the Courts can administer a fund upon no such arbi- 
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trary principles. Therefore, say the Court, a bequest to a re- 
ligious charity must, like others, be to some definite pur- 
pose and to some body or association of persons having a 
legal existence, and with capacity to take. The case of 
Barnes v Simmons, was also heard upon bill and answer. 
The bill was filed against the defendant as executor of 
James Simmons, for the conveyance of two negroes, alleged 
to be devised to complainant, and, through a mistake of the 
writer of the will, otherwise disposed of. The executor 
admits the mistake. The Court there reiterate the princi- 
ple, “that written instruments, whether deeds or wills, are 
to be construed upon their own terms.” “That, at least 
there must be enough in them, in respect both to the person 
to take, and to the subject to pass by the instrument.” If 
these cases be law, they are decisive of this. Upon what 
ground do the defendants place their claim to receive these 
different bequests ? Simply upon the intention of the tes- 
tatrix, deduced from the alleged fact, that she was a zeal- 
ous member of the Presbyterian Church, and that Church 
had societies of the different kinds mentioned in the will. 
But we look in vain into the will to see any such intention 
or any foundation for any such intention. In the lan- 
guage of the Court in Pleasant’s case, we must find the in- 
tention in the paper or we can never find it. In the ab- 
sence of all evidence furnished by the instrument itself, we 
cannot say the Bible Society means the American Bible 
Society, or that the Education Society means the Trustees 
of the Board of Education of the Presbyterian Church of 
the United States of America—and so of the other societies 
mentioned. 

The case does not present the question of a latent ambi- 
guity. That only arises where several things or persons 
come completely within the description contained in the 
will. Here, it is not pretended, that there are two societies 
of either kind mentioned in the will. On the contrary, 
some of the answers positively denv it. But the attempt 
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is, to substitute one body of men, who by law are competent 
to take, for another, which is not competent. We regret 
the necessity, which compels us to declare, that the several 
legacies, set forth in the first clause of the will, are void for 
uncertainty in the description of the persons who are to take. 

Theexecutors pray the advice of the Court, as to the slaves 
of the testatrix, particularly as to George Physioc. We 
have no advice to give—all we can do is to give a construc- 
tion to the clause, relative to the slaves of the testatrix. 
She no where leaves them their freedom, or directs the ex- 
ecutors to emancipate them. She says, if she could, she 
would emancipate, but she does not do it. As to George, 
so far from giving him his freedom, she expressly directs a 
sale, and only permits him to purchase himself at a partic- 
ular price. 


Per Curiam. Declared accordingly. 


JAMES R. PHILLIPS & OTHERS ts. LOT S. HUMPHREY & AL. 


A testator bequeathed and devised to each of his five children a large amount 
of personal and real estate “ subject to the payment of one hundred dollars,” 
each to A. B., when she should drrive at the age of eighteen. Held, that 
the duty of paying these sums of one hundred dollars te A. B. was not im- 
posed on the executor, but wasa trust to be performed by the children re- 
spectively: 

When C. D. purchased some of the land and ‘negroes so bequeathed and with 
notice, he is liable, in default of the legatees and devisees, to pay to A. B. 
the proportion of her legacy which the legatees or devisees, from whom he 
purchased, were bound to contribute respectively, the legacy to A. B. being 
a lien on such property. 


Cause removed by consent from the Court of Equity of 
Onslow, at the Spring Term 1851. 
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The facts were as follow: Lot Humphrey by his last 
will and testament devised and bequeathed to each of his 
five children a large amount of real and personal estate, 
and in each clause of devise and bequest were contained 
the following words, “subject to the performance and pay- 
ment of one hundred dollars to the direction of the subse- 
quent part of this will.” In asubsequent clause of his will 
he directs as follow: “I will that my executors apply one 
hyndred dollars to the schooling and support of Juliann Lit- 
tleton. I now will and direct my five children as herein- 
before reserved and provided at the arrival of the said Juli- 
ann to the age of eighteen years, that the first four named 
children pay and deliver over unto her one hundred dollars 
cash as her legacy herein by me provided and willed, and 
that the other (naming her) at her own arrival at twenty 
one years of age, pay and deliver over to said Juliann one 
hundred dollars as part of her legacy as before provided as 
aforementioned.” The executors paid over to Juliann the 
hundred dollars directed to be paid by them for her school- 
ing &c., and delivered to the legatees their respective leg. 
acies. 

William Humphrey, one of the defendants, purchased 
from some of the children parts of the property so devised 
and bequeathed, with full knowledge of the directions con- 
tained in the Will. 

The prayer of the Bill, which was filed by Juliann, was 
for a recovery from the children of her legacy; and, in 
case of their default, from the defendant, William Hum- 


phrey. 


J. W. Bryan, for the plaintiff, submitted the following 
argument: 


1. In the case of debts and legacies charged upon lands, 
it seems that no rule of construction has been adopted in 
the one case, which does not apply to the other, and that 
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the real estate has been charged with legacies by words not 
stronger than those used in relation to debts. Clowdsley 
v Pelham, | Vern. 411, Alcock vy Spanhaw, 2 Vern. 228. 
The legacy to the plaintiff is a charge upon the estate given 
to the defendants. Smith v Wiseman, 6 Ire. Eq. 540, 
Glenn v Fisher, 6 Johns. C. R., 34, and the plaintiffs are 
entitled to interest thereon, from the time the legacy be- 
came payable without a demand, &c. 

2. William Humphrey was both executor and purchaser 
of the estate given under the will of the testator ; he had 
therefore, express notice of the charge and incumbrance 
upon the estate so purchased by him. He who purchases 
a title under a will by which a trust is created, and has no- 
tice of the will must, at his peril, take netice of the opera- 
tion and construction of the law upon it. Bovey v Smith, 
1 Vern. 84, 144, reversed in Ho. of Lords, S. C. 2 
Chan. Cas. 125, Moore v Bennett, 2 Chan. Cas. 246, 2 
Powel on Mortgages, 565, Thomson vy Blair, 3 Murph. R. 
591. 

By notice of a deed a purchaser will not only be deemed 
to have notice of its contents, but also of the performance 
or non performance of the suypulations and agreements con- 
tained in that deed ; for, having notice of the covenants, he 
should enquire whether they have been satisfied, or remain 
to be executed. ‘I'hus, no claim can be maintained by a 
husband under his marriage agreement, while the terms on 
his part are not fulfilled; Mitford v Mitford, 9 Ves. 87. 
And, therefore, a purchaser from him of the subject which 
was settled on the part of the wife, with notice of the deed, 
will be bound by the same Equity as the husband was sub- 
ject to. Harvey v Ashley, 2 Sch. and Lef. 328, cited in 
Hamilton v Royse, &c., Howlett v Thompson, 1 Ire. Eq. 
R. 369, Christmas v Mitchell, 3 Ire. Eq. 535. 

3. ‘The voluntary conveyance of the testator to his child- 
ren, admitting the same to be operative, cannot help them, 
or the defendant, Humphrey. They have made their elec- 
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tion to take under the will, and Humphrey is bound thereby 
and cannot be permitted to claim under the will without 
giving full effect to it, in every respect, so far as they are 
concerned ; 2 Roper on Legacies, 378, 2 Schoale and Lefroy 
266, Noys v Mordant, 2 Vern. 581, 9 Ves. 516, 10 Ib. 609, 
Streatfield v Streatfield, 1 Swan. 436, 447. No man, says 
Ch. Baron Eyre, shall be allowed to disappoint a will; under 
which he takes a benefit; Blake v Bunbury, Vesey, Jr.; 
§23. 

4, As against the defendants; the personal estate is not 
the primary fund for the payment of these legacies, for the 
whole estate given to these defendants is charged with 
these legacies, and the plaintiffs are not compelled to rely 
upon one fund alone for the payment of the same, or the 
adjustment of the different funds liable for their satisfaction: 
The real and personal estate is an entire fund, and the law 


does not separate the same: Atkins v Kron, 2 Ire: Eq. 66; 
Ib. 5 Ire Eq. 216. 


Pearson, J. It is admitted, that the sumof $100, which 

the testator directed his executor to pay to the plaintiff, 
Juliann, has been paid. This sum, therefore, is out of the 
case. 
The defendants Lot S. Humphrey, Penn and his wife 
Eldah, Jacob Doty and his wife Minerva, Samuel Doty and 
his wife Susan, and William Pollock and wife Olive; are 
respectively liable and must be decreed to pay to the plain- 
tiffs the sum of $100 each, and the four first named are to 
pay interest on the said $100, from the time that the plaip- 
tiff, Juliann, arrived at the age of eighteen years. The 
defendants Pollock and wife must pay interest upon the 
said $100 from the time the said Olive arrived at the age 
of twenty one years. 

The next question is, as to the secondary liability, in the 
event that the amount cannot be made out of the parties 


above named. 
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First: It was insisted, that the defendant William Hum- 
phrey was liable, because it was his duty not to pay over 
the legacies, until the said sums of $100 were paid by the 
legatees respectively. We do not think this duty was im- 
posed on him by the will. The testator gave the several 
legacies to his children and imposed on them the trust or 
charge of paying to the plaintill, Juliann, the said sum of 
$100 each, when she arrived at the age ot eighteen years, 
with the exception of Olive, who was to pay the $100 char- 
ged on her legacy, when sie arrived at the age of twenty 
one. ‘The only duty imposed on the executor in this be- 
half was to pay the $100, which, it is admitted, he has 
paid. 

Second: It was insisted, that the defendant William 
Humphrey was |liab'e, because he had purchased with notice 
some of the negroes and laud of the legatees and devisees, 
charged with the trust of paying the $100. No question 
can be made as to his having notice. As tothe $100 and 
interest payable by Jacob Doty and wife Minerva, he is 
clearly liable. He admits he has a contract for the land de- 
vised to the said Minerva; and Owen Huggins proves, that 
he purchased from Jacob Doty and wife two of the negroes | 
which they took under the will; and the $100 was a 
charge upon the land and negroes. As to the $100 and in- 
terest payable by Lott S. Humphrey, this is a trust and 
charge upon all the land, which the said Lott S. took under 
the Will of his father, and which he conveyed to the defen- 
dant Williams. But in 1820, Lott Humphrey, Sr., made a 
deed of gift of certain land to the said LottS. By his will 
in 1823, he confirms this gift, subject to the charge, and as 
it appears from the face of the will, devised to him certain 
other land acquired after the making of the deed of gift. If 
this land, acquired after the date of the deed of gift, 1st Jan- 
uary 1820, is of value sufficient to pay the $100 and interest, 
the defendant William Humphrey, to whom it has been 
transferred, is liable for the amount; and the enquiry, 
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whether he is chargeable by reason of the land contained 
- jn the deed of gift of lst of January 1820, will be unneces- 
sary. 

The cause upon this point will, therefore, be reserved for | 
further directions ; and there must be an enquiry as to the 
value of the land devised, which is not included in the deed 
of Ist of January 1820. | 













~ } 





Per Curtam. Decree accordingly. 
© 
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Au agent, who renders no account, is entitled to no compensation for his ser- 
vices, nor is he entitled to charge for the particular payments made for hi® 
principal, without showing that, upon a settlement of the transactions of his 
agency, such an amount is due to him. 

Where: A. claimed title to a slave as a legatee, and one of the other 
legatees conveyed certain other slaves to A. in consideration that he would 
suffer the slave claimed by him to be sold as a part of the fund for distri- 
bution, and it turned out that A. was not in fact entitled tosuch slave, the 
agreement that the slave should be so sold did not form a valuable and 
sufficient consideration for the slaves conveyed by the other legatee. 

The principle is well settled, that if an agent or trustee convert the property 
confided to him, the principal or cestui que trust may, at his election, ratify 
the transaction and claim whatever profit is made by it. 

The cases of Downey v. Bullock, 7 Ire. Eq. 102, Ward v. Turner, 7 Ire. Eq. 

73, and Turnage v. Turnage, 7 Ire. Eg. 127 cited and approved. 






















Cause transmitted by consent to the Supreme Court from 
the Court of Equity of Stanly County at the Spring Term 
1851. 
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The facts are stated in the opinian delivered jn this 
Court. 


Dargan and Barringer, for the plaintiff. 
G. C. Mendenhall, tor the detendants. 


Pearson, J. Thomas Motley, Sen., died in 1831, leav- 
jng a Jarge real and personalestate. By his will. after giv- 
ing to his other children «who are not parties to this suit,) 
a considerable amount of property, he gaye to his wife, du- 
ring her life, the place on which he lived, nine valuable ne- 
groes, stock, wagon. &c.; at her death to be equally divi- 
ded between his three sons, the plaintiff and the two de- 
fendants, who were appointed his executors. The widow 
died in 1842, and the defendants took possession of the ne- 
groes and sold mast of them, and also such of the stock, &c. 
as remained on hand. 

The bill is filed for an account of the negroes and their 
increase, and the stock, &c. An account has been taken, 
to which both parties have filed exceptions. 

The Ist, 2nd, 3rd and 10th exceptions on the part of the 
plaintiff are withdrawn. 

The 4th, 5th, 7th and 9th exceptions are allowed. They 
all apply to credits, which are given to the defendant, Ran- 
som, on account of alleged advances made by him for the 
widow and rest ppon the same ground. The plaintiffs and 
the defendants, soon after the death of their father, agreed, 
that, as the widow, who was their mother, was very old, 
and could not manage the property given to her for life, 
the defendant, Ransom, should act as her agent, and if the 
profits of the property were not sufficient for her comforta- 
ble support, the three would pay a rateable part of such fur- 
ther sums, as might be necessary for that purpose. Under 
this agreement, the master allowed the credits claimed by 
the defendant, Ransom, which are excepted to. We think 
the exceptions are well founded, because the defendant, 
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Ransom, has not set forth any account shewing what were 
the profits of the property, which he had undertaken to 
inanage, and how such profits were disposed of. Without 
such an account, it is impossible to tell, whether the sums 
paid by him were paid out of the profits of the property or 
out of his own money. There was a large amount of pro- 
perty. By one of his exceptions, he claims $100 a year 
for acting as agent. It was his duty to keep an account to 
show how it appeared, that the profits were not sufficient ; 
and he did not entitle himself to a credit, simply by shewing 
that, at sundry times, he had paid debts contracted by his 
mother, or that she had, on one occasion, given him her 
note for $99 50, which is one of the items excepted to. 
The mere fact of his paying debts amounts to nothing. 
That he was expected to do as agent; and the important 
question, with whose money did he pay it? is left unan- 
swered, and there was no ground, in an account with the 
plaintiff, to assume that the money was his own, simply 
from the fact of payment; Downey v Bullock, 7 Ire. Eq. 
102. 

The 6th exception is also allowed. It is a credit of $9, 
90, for costs paid by the defendant, Ransom, as one of the 
executors, incurred in a suit by the executors against a 
debtor of the estate. The objection to this voucher is, that 
the present account does not involve a general settlement 
of the estate, but is confined to a settlement of that portion 
of it, in which ‘the widow had a life estate, the parties not 
insisting upon a general settlement, for the reason, probably, 
that, after the death of the testator, the whole estate was 
satisfactorily disposed of, and all that remained open, at the 
death of the widow, when this bill was filed, was the part 
to be divided among the plaintiff and the defendants. But 
however that may be, it was improper to allow this single 
voucher, for, without a general settlement, it could not be 
ascertained, whether the estate was in arrear to the defend- 
ant, Ransom, or not; Ward v Turner, 7 Ire. iq. 73. 
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The first exception, on the part of the defendant, Ran- 
som, is over-ruled. The testator gives to each of his 
children the property, “ which he had put into their posses- 
sion:” and the exception is, that the defendant ought not 
to have been charged with the value of a negro, named 
Anthony. The facts are: that the defendant was a young 
unmarried man living with his father; at the time of his 
death, was off at market accompanied by Anthony ; and 
that he had frequently before gone sach trips, taking An- 
thony with him, but he never treated the slave as his pro- 
perty nor set up any claim to him previously to his father’s 
death. The master very properly came to the conclusion, 
that this was not such a possession, as would vest the title 
uider this clause of the will. The fact, that Anthony was 
one of the negroes given to the widow for life, puts the 
matter beyond all question. He is not charged with the 
hire of this negro during the life of the widow. This hire 
formed a part of the profits unaccounted for. 

The second exception is over-ruied. It is, that the de- 
fendant, Ransom, ought not to be charged with the value 
of the slaves, Sam, Ben and Nancy, because these slaves 
had been conveyed by the widow to the defendant, Ransom, 
by a bill of sale, professing to pass the absolute estate, and 
after her death, the plaintiff had, in consideration that the 
defendant, Ransom, would agree to have the negro An- 
thony sold, as a part of the fund, subject to distribution, re- 
linquished and transferred all of his interest and claim in 
and to the said three slaves to the defendant, Ransom ; and 
so “it is insisted, that if these slaves did not become his ab- 
solute property by the bill of sale of the widow, yet, so far 
as the plaintiff is concerned, they were by his deed made 
the property of the defendant, Ransom, for a valuable and 
sufficient consideration.” Upon the first exception it is de: 
cided, that Anthony did not belong to the defendant, Ran- 
som, but formed a part of the fund subject to the distribu- 

tion. So, the agreement, that he should be sold as a part 
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of the fund, did not form “a valuable and suflicient consid- 
eration” for the transfer of the plaiatiff’s interest in the three 
slaves. ‘This point is settled by the case of Turnage v. 
Turnage,7 Ire. Eq. 127. 

The 3d and 4th exceptions are withdrawn. 

The 5th exception is over-ruled. It is, that the defen- 
dant, Ransom, was not allowed the sum of $700, for his 
services in attending to the business of the widow, his 
mother, from 1833 to 1810 It was proper to refuse this 
allowance. The defendant askeJ for it with a bad grace. 
He renders no account, and the property was sv badly 
managed as scarcely to yield a support for his aged mother 
—in fact he says it did not yield enough. Lis position is 
that of abad agent, who makes no profits, renders no ac- 
counts anl sets up aclaim for compensation for his ser- 
vices. 

The 6th exception is also over-ruled. It is, that, as the 
boy Toney was exchanged by the defendant, Ransom, for 
the girl Linda and $100 in cash, he should be charged 
with the value of Toney and ought not to be charged with 
the $100 and interest and the increased value of Linda. 
The principle is well settled, that, if an agent or trustee 
converts property, the principal or cestut que trust may, at 
his election, ratify the transaction and claim whatever pro- 
fit is made by it. This is obviously right and removes all 
inducement to attempt a speculation with fuads not their 
own. ; 

There must be a reference to E. B. Freeman, Esquire, 
to reform the account. 


Per Curiam. Decree accordingly. 








MEMORANDUM. 


Al 


Barrnotomew F. Moore, Esquire, resigned his office of 


Arrorney Genera on the day of May 1851, and, on 
the 19th day of June 1851, Wittiam Eaton, Esquire, of 
Warren County, was appointed by the Governor anv 
Counci. to succeed him. 








